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I.

INTRODUCTION

I am proud of my alma mater for initiating this dialogue and am
pleased to have the opportunity to address the issues raised in this
Symposium. Not long ago, I stood on this very stage and received
my law degree. I was delighted and believed that I held in my hand
my ticket to the future. I was young and enthusiastic, and I had a
job

-

a great job!

I also was naive. I thought I had paid my dues and would be
welcomed with open arms into that exclusive club populated by
lawyers. Little did I know that I was entering the profession when
dramatic changes were about to take place. I must confess that I had
little interest in changing the profession; I simply was happy to be a
part of it. The fact that the firms with which I interviewed employed
no women lawyers seemed insignificant, as did the now stereotypical
questions that male interviewers asked me: Was I married? Did I
have or want children? Would I enjoy a career as a research aide
(which one curmudgeon affectionately referred to as a "briefing
wench")? Was I really serious about a career? Nor did it occur to me
during my interviews to ask about the partnership path. I simply
wanted to get the job.1
*Partner, Holland & Knight, Tallahassee, Florida. B.A. 1969, H. Sophie Newcomb Memorial
College for Women, Tulane University; J.D. 1973, University of Florida College of Law. I wish
to express my thanks for the capable assistance of Susan L. Turner, an associate with Holland
& Knight (Tallahassee) and former Editor in Chief (Summer and Fall 1987) of the then University
of FloridaLaw Review, who prepared my Symposium speech for publication in article form.
1. I am told that when my rsumd arrived at Holland & Knight, the associate who was
responsible for screening r~sum~s, and who had been my classmate, sent it to the recruiting
partner with a news clipping and a personal note. The clipping was an article from the Wall
Street Journal about a successful sex discrimination lawsuit against White & Case. The note
said, "Burke, if we have to hire a woman, let's hire this one."
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I have spent my entire legal career in private practice with the
law firm of Holland & Knight, now the largest firm in Florida. My
experience in a big firm necessarily influences my perspective. Yet
the individual experiences of women in large firms represent the developing history of changes in the legal profession as a whole. In fact,
large law firms may provide women more opportunity for advancement
than do smaller flrms.2 The seeds of change often germinate in the
large firm environment.
Without question, the legal profession has changed dramatically.
We are in the era of megafirms, megabucks, and specialization. Pressures increase daily from fierce competition, rising fees, and spiraling
salaries. 3 While many lawyers still practice in small offices - now
called "boutiques" - the country lawyer, like the country doctor, is
an endangered species. Law firms have become institutions. Even law
firm names, formerly a Who's Who of the firm hierarchy, are now
4
institutionalized, usually with the names of dearly departed founders.
Many fear that what historically has been "a common calling" dedicated
to serving the public interests has become just another way to make
a dollar, that our beloved profession has become just another business.
These changes in the legal profession are discussed and documented
widely. 6 Professionalism, public service responsibilities, the rising legal

2. Albert, The Bigger, The Better, Miami Rev., Sept. 6, 1989, at 1 (survey of south Florida
law firms shows higher percentage of women partners in large law firms).
3. See Kaye, Women Lawyers in Big Firms:A Study in ProgressToward GenderEquality,
57 FORDHAM L. REV. 111, 114 (1988) (discussing the changed professional climate).
4. Summer associates and new lawyers at Holland & Knight often are told the story of
how the firm got its name. In 1968, when Peter 0. Knight's Tampa firm (Knight, Jones, Whitaker
& Germany) and Spessard L. Holland's Bartow firm (Holland, Bevis, Smith, Kibler & Hall)
negotiated a merger, the choice of names for the new firm was not without debate. It seemed
logical to include the names of several of those instrumental in forming the firm, including Burke
Kibler, John Arthur Jones, John Germany, Chesterfield Smith, and Messrs. Knight and Holland.
After enduring a lengthy discussion over which names to use and in what order, good friends
John Arthur and Chesterfield finally left the room. Those remaining inside were left to wonder
whether the controversy might threaten the firm's existence before it even got started. John
Arthur and Chesterfield returned shortly with an ultimatum: the firm would be called Holland
& Knight after the leaders of the merging offices, or else the merger would be contingent on
the use of Chesterfield's and John Arthur's last names - Smith & Jones. The choice was clear.
Chesterfield says this story is true, more or less.
5. R. POUND, THE LAWYER FROM ANTIQUITY TO MODERN TIMES 5 (1953) ("[plursuit
of the learned art in the spirit of a public service is the primary purpose"), quoted in Young
& Hill, Professionalism:The Necessity for Internal Control, 61 TEMP. L. REV. 205, 206 & n.4
(1988).
6. See ABA COMM'N ON WOMEN IN THE PROFESSION, REPORT TO THE HOUSE OF DELEGATES (recommendation, approved by the ABA House of Delegates, Aug. 10, 1988) [hereinafter

ABA

COMM'N].
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costs, and the human cost of increased billable hours all are topics
worthy of intense examination. But I will limit my comments to one
of the most dramatic changes: the increasing number and growing
impact of women in the legal profession.
The very face of the legal profession has changed. As I gazed at
the lawyers who gathered for our firm's recent retreat, the first alllawyer retreat in several years, I noticed that the "face" of our firm
indeed had changed. What had not been so obvious at our partner
meetings became abundantly clear when all of the partners and associates came together.
The retreat aroused my curiosity, so for the first time in several
years I studied the statistics on the number of women in our frim2
Let me share the statistics with you, not just because I am proud of
my firm, but because the statistics indicate the changing face of the
legal profession." In 1973 1 joined Holland & Knight as its only woman
lawyer; the firm then consisted of 34 lawyers. A decade later, women
constitute 18.5% of the firm's lawyers: 34 of the firm's 184 lawyers
were women, 4 of whom were partners. Today, women constitute
26.8% of the firm: 71 of the firm's 265 lawyers are women, 10 of whom
are partners. 9
7.

In the early years statistics were unnecessary because even I could keep up with myself.

8.

Although the statistics on women at Holland & Knight are promising, and perhaps

typical, not every firm is keeping up with the integration of women. A 1987 report revealed
that a major south Florida law firm had yet to have any woman partners in its 62-year history.
Frazier, Where The Boys Are, Palm Beach Rev., Nov. 24, 1987, at 1. A 1989 survey of south
Florida law firms reveals that the firm still has no women partners. Albert, supranote 2, at 5.

9.

Internal records maintained by Holland & Knight indicate the following statistics:
Holland & Knight
Female Lawyers 1973-1989

%of
Year

Total
Lawyers

1989

Total

Female Lawyers
Partners

Associates

Total
Lawyers

265

71

10

61

26.8%

1988
1987

222
195

50
36

8
7

42
29

22.5%
18.5%

1986

186

37

8

29

19.9%

1985
1984
1983
1982
1981
1980
1979

198
202
184
187
151
101
85

39
36
34
32
26
13
6

5
4
4
2
1
1
1

34
32
30
30
25
12
5

19.7%
17.8%
18.5%
17.1%
17.2%
12.9%
7.1%

(Sept. 30)
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Perhaps more indicative of the changes are the statistics on associates. Today, 41% of Holland & Knight's 145 associates are women. 0
A closer look at these numbers illuminates an even brighter picture
of the future of our firm - and, I hope, the legal profession. For
example, in 1989 15 of Holland & Knight's 22 entry-level associates
12
were women."l Thus, women represented 68% of our new associates.
These numbers are impressive, but has the legal profession solved
the real gender-based dilemma? Are women advancing at the same
rate as men in law schools, law firms, and large corporations? Do we
have a realistic work environment for young lawyers - men and
women - who must work and parent at the same time? Can we
shatter the "glass ceiling" 13 that shuts out women lawyers? Does the
legal profession support a "mommy track"? 14 Does the ugly residue of
gender discrimination still linger in subtle forms? In short, has the
legal profession experienced a change in attitudes - or merely a
change in platitudes?

II.

GENDER BARRIERS STILL EXIST

The relaxation of barriers is history, not news. The news is that
behind the statistics, women still face both overt and subtle barriers
Holland & Knight
Female Lawyers 1973-1989 (continued)
%of
Total

Year

Lawyers

Female Lawyers-----

-----

Total

Partners

Total

Associates

Lawyers

1978
1977

68
63

4
3

0
0

4
3

5.9%
4.8%

1976
1975

59
46

2
2

0
0

2
2

3.4%
4.3%

1

0

1

1974

1973
34
1
0
1
10. See id.
11. See id.
12. See id. I am uncertain whether I can attribute this to the increasing number of women
in the upper ranks of law school classes, where we concentrate our recruiting efforts, or to the
admirable sensibilities of our recruiting partner, Michael L. Rosen.
13. See generally Women in Law: The Glass Ceiling, A.B.A. J., June 1, 1988, at 49
(collected articles discussing various obstacles to the full advancement of women attorneys).
14.

See Schwartz, Management Women and the New Facts of Life, HARV. Bus. REV.,

Jan.-Feb. 1989, at 65. Ms. Schwartz's article set off a storm of controversy by suggesting that
corporations divide women into categories as "career primary" and "career-and-family" and thus
treat them differently early in their careers. Id. at 68, 70. Legal commentators have rejected
Ms. Schwartz's analysis. See, e.g., Kaye, 'Mommy Track' In Practice, NAT'L L.J., May 22,
1989, at 13, 15. Others recognize the practical reality that large blocks of time off the job often
delay partnership. See, e.g., Renaud, Can Mommy Make Partner?, Fulton County Daily Rep.,
May 24, 1989, at 2.
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to complete integration into the legal profession. This news was one
of the principal findings of the Report of the American BarAssociation
Commission on Women in the Profession.-5 The ABA President established the Commission to further the ABA's commitment to two fundamental principles: women are entitled to full participation in all
aspects of the legal profession, and all lawyers must work to eliminate
16
barriers so that women may participate fully.
The Commission gathered information from various sources, such

as public hearings, written testimony, reports, surveys, and articles.

7

The Commission developed an impressive array of statistical and anec-

dotal evidence depicting the experience of women practicing law
today.' I was the ABA Board of Governors Liaison to the Commission

and will share with you some of the evidence presented to the Commission and the Commission's findings and recommendations.

Most Commission members started with the assumption that the
problems facing women today would be very different from the problems that faced women a decade ago. But, the testimony was startling
and awakened us to the fact that real issues still exist, as one member
noted, "right here in River City"! Although women have gained significant access to legal practice, opportunities in the legal profession
remain less available to women, at all levels, than to their male col-

15. See ABA COm'N, supm note 6, at 1. The ABA's House of Delegates, its policy-making
body, adopted the following resolutions proposed by the Commission:
BE IT RESOLVED, that the American Bar Association recognizes that persistence
of both overt and subtle barriers denies women the opportunity to achieve full
integration and equal participation in the work, responsibilities and rewards of the
legal profession;
BE IT FURTHER RESOLVED, that the American Bar Association affirms the
fundamental principle that there is no place in the profession for barriers, including
practices, attitudes and discriminatory treatment, that prevent the full integration
and equal participation of women in all aspects of the legal profession;
BE IT FURTHER RESOLVED, that the American Bar Association calls upon
members of the legal profession to eliminate these barriers and to refuse to participate in, acquiesce in or condone barriers to the full integration and equal participation of women in the legal profession.
Id. The Chair of the Commission was Hillary Rodham Clinton; Vice Chair was William W.
Falsgraf. The members were Cory M. Amron, Talbot "Sandy" D'Alemberte, United States
Bankruptcy Court Judge Lisa Hill Fenning, James R. Greenfield, Elaine R. Jones, Barbara
Mendel Mayden, Symposium participant Lynn Hecht Schafran, United States Court of Appeals
Judge Deanell Reece Tacha, and Randolph W. Thrower. Press Release from American Bar
Ass'n, ABA President Robert MacCrate Appoints Commission on Women in the Profession
(Aug. 21, 1986).
16. ABA COM'N, supra note 6, at 2.
17. Id.
18. Id.
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leagues.19 Take a moment and look with me (through the eyes of the
men and women who appeared before the Commission) at the gender
bias that women who practice law today face.
The legal profession has, as one witness described it, a "dirty little
secret": Sexual harassment still exists in law firms.20 Apparently, some
men continue to have problems separating the image of women as
romantic possibilities from the reality of women as professionals. These
men say they "don't trust themselves" working with young, attractive
women or claim their "wives don't approve."'2, A recent case in
Washington, D.C. revealed that senior SEC attorneys were responsible for "creating and refusing to remedy a sexually hostile work environment."' The court found that a female attorney was denied promotions and job opportunities after she failed to submit to sexual advances.2
Do not be surprised if you have not heard about this, for it goes
undiscussed. Many women and men have not experienced or participated in sexual harassment firsthand and therefore may assume incorrectly that sexual harassment does not occur. Moreover, the Commission found that incidents of sexual harassment usually go unreported.
Each victim thinks she is alone. She is unaware that the problem is
pervasive, and she feels that she somehow is responsible.2
Thankfully, the fact of gender bias in the courts receives greater
attention today than ever before. For instance, the National Law
Journal dubbed 1988 "the unofficial year of women in the law."- Yet,
one need reflect only on the comments of Ricki Lewis Tannen- and
Lynn Hecht Schafran? to realize that gender-based discrimination still
exists.

19. ABA COMM'N, supra note 6, at 5.
20. See Couric, Women in the Large Firms: A High Price of Admission?, NAT'L L.J.,
Dec. 11, 1989, at S 2 (at least 60% of women lawyers surveyed experienced unwelcome sexual
advances); see also Burleigh & Goldberg, Breaking the Silence: Sexual Harassment in Law
Firms, A.B.A. J., Aug. 1989, at 46 (acknowledging and discussing problems of sexual harrassment in law firms).
21. ABA COMM'N, supra note 6, at 8.
22. Broderick v. Ruder, 685 F. Supp. 1269, 1270 (D.D.C. 1988).
23. Id. at 1278-79.
24. ABA COMM'N, supra note 6, at 8; see Burleigh & Goldberg, supra note 20, at 46, 48, 52.
25. Burleigh & Goldberg, supra note 20, at 48-49.
26. Carter, Women Face Hurdles as Professors, NA'L L.J., Oct. 24, 1988, at 1.
27. Tannen, Setting the Agenda for the 1990s: The Historical Foundationsof Gender Bias
in the Law: A Context for Reconstruction, 42 FLA. L. REV. 163 (1990).
28. Schafran, Gender and Justice: Floridaand the Nation, 42 FLA. L. REV. 181 (1990).
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Certainly, not all male attorneys, male-managed firms, and malemanaged businesses discriminate against women. To the contrary, our
raised societal consciousness has left a smaller group than ever before
guilty of discrimination. Ever since women entered the legal profession
in large numbers, many male lawyers have realized that their fellow
students, friends, and colleagues are women, and they readily accept
their full integration into the profession. Still another group of male
lawyers and judges watch as their daughters enter the practice of
law, and this group learns from the unfair and insulting experiences
that gender barriers cause these young women. Perhaps these men
are more likely to treat women lawyers with the respect they demand
their daughters receive.
But much of the formerly overt discrimination is now covert and
subtle. In what may be the most troubling symptom of gender bias,
the Commission learned that most men believe no problem exists or
regard gender-sensitive issues as trivial.Y In contrast, most women
perceive gender discrimination as a serious problem.3° For example,
the Commission heard of a questionnaire asking a chief circuit judge
to list all of that circuit's judges by name, broken down by age and
sex. The Chief Judge responded that 'two... judges are senile, ...
some [have] drinking problems, but ... none of our judges have...
been broken down by sex." 31 In another reportedly true story, the
chief justice of a state supreme court, when asked, "How many women
does the Supreme Court have?" replied, "Each of us has one." True,
each of these questions was poorly phrased, but surely each respondent
understood the question. Obviously, the respondents lacked the respect and taste to refrain from returning these answers.
Women attorneys routinely face conduct as offensive as the answers
to these questionnaires. Some conduct, in fact, is flagrant. For example, women attorneys routinely encounter situations in which they are
called by their first name while their male counterparts are called
'Mr." One witness before the Commission, a respected litigation
partner, described an incident in which the judge stopped the proceedings and asked her to turn around. He then offered his compliments
to her tailor.- Another witness told us of a Texas judge who asked

29. ABA COMM'N, supra note 6, at 13.
30. Id. at 3 n.3.
31. Personal recollection of the author from an ABA Commission on Women in the Profession
meeting.
32.

Id.

33. ABA COiMf'N, supra note 6, at 10.
34. Id.
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a five-foot-two-inch woman lawyer to turn around and face the courtroom. After she turned, the judge said, "Ladies and gentlemen, can
you believe this pretty little thing is an Assistant Attorney General?"(Can you imagine the reaction back at the office or the club if a woman
judge interrupted a proceeding to compliment a male litigator's
physique?)
I assure you that establishing authority in the courtroom when the
judge has just described you to the jury, your client, and opposing
counsel as "a pretty little thing" is difficult. Even the most subtle
discrimination cannot help but cause a client to perceive that his lawyer
is treated with less dignity than is her male adversary.3 6 The Commission learned that some clients still insist on having male attorneys
work on their matters. Unfortunately, law firms still acquiesce to such
37
requests.
Witnesses also described the difficulty that women have in establishing mentor-prot~g6 relationships and the problems resulting from
that difficulty.3 The law is in the best (or perhaps I should say worst)
tradition of the "good ol' boys club." I can attest from my personal
experience that having a senior partner as a mentor can have a dramatic impact on a young associate's advancement - not only within the
firm, but also within the legal community.
In addition to the difficulty women attorneys face in mentoring
relationships, women reported that their work and their "style" are
subject to rigorous scrutiny.3 9 Many testified that they still must work
harder and do better than their male colleagues in order to receive
the same degree of professional respect. 40 Recurring evidence demon-

35. Id.
36. See id.
37. Id. at 11. I experienced this situation when I was a new lawyer assigned to our litigation
section. A very important client realized that I had been handling several lawsuits for his
company. He told the firm that he did not allow women to work on his matters. I think no
thought was given to challenging the reasons for this request. The firm simply acquiesced. I
leave to your imagination my reaction. However, I am happy to report that justice still exists
in the world. Many years later the same individual, now an even more significant client, was
in a real bind and urgently needed legal help. Guess who was the primary person in the firm
with the expertise that was required?! While I certainly was mindful of our ethical responsibilities, I struggled with allowing him to compromise his deeply held principles just for the
sake of one lawsuit.
38. ABA COMM'N, supra note 6, at 11; see Couric, supra note 20, at S10; see also Wald,
Women in the Law: DespiteProgress, Much Still Needs to be Done, TRIAL, Nov. 1988, at 75, 77.
39. ABA COMM'N, supra note 6, at 4, 12-13.
40. See id.at 4, 12.
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strated that women entering the legal arena face negative presumptions; women must prove their competence, while men must prove
41
their incompetence.
Judge Judith S. Kaye of the New York State Court of Appeals
summarized a major symptom of the problem: "[A]mong women
lawyers the numbers rise but the women don't." Women are not
achieving partnership at a rate commensurate with the rate at which
they have entered the legal profession." Many women find it difficult
to establish themselves as "rainmakers" because they are not given
significant client responsibilities that lead to opportunities to increase
law firm business." As a result, their rates of compensation often fall
behind their male colleagues'." 5 All of these factors, added to the pressures of family life, may disproportionately affect women lawyers'
46
careers.
The Commission found that the practice of law has negatively af47
fected women's lives more severely than it has affected men's lives.
Many more women practicing in private firms are likely to be single
or divorced than are their male counterparts.4 Women lawyers also
are less likely to have children. 49 Women who stick it out and make
partner may wake up and find themselves, as one woman testified,
"forty-three, single, childless, and typical." 50
Another aspect of the problem, one that is rarely discussed, is the
difference in goals and attitudes between new women lawyers and the
feminist movement veterans. 51 Many women lawyers of my generation
find ourselves standing at the edge of a gap, looking across the years
at markedly more complacent women entering the profession.r2 The
women lawyers of my generation fear that we have lost our feminist
recruits, The new women associates, on the other hand, face female
role models who have perspectives very different from their own. Yet

41. Id.
42. Kaye, HistoricalObservations: Yesterday, Today and Tomorrow, 61 N.Y. ST. B.J. 12,
15 (May 1989).
43. ABA CObf'N,supra note 6, at 5-6.
44. Id. at 11-12; see Kaye, supra note 3, at 121.
45. ABA Com'N, supra note 6, at 5, 7.
46. Id.

47.
48.
49.
50.
51.
52.
53.

Id. at 7, 14-15.
Id.
Id.
Id. at 7.
See Wallis, Onward, Women!, TiME, Dec. 4, 1989, at 80-81.
Id.
Tucker, The Next Frontiersfor Women Lawyers, WOMEN'S L.J., Spring 1986, at 9-10.
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the new women associates feel pressured to emulate us, their role
models. New male associates can emulate any of the many male attorneys in the firm, while the new female associates are expected to
emulate one of the firm's few female leaders. Hence, new women
associates are left without meaningful choices of whom to learn from
and emulate.I have just described attitudes that affect women. However, changing these negative attitudes is only half the challenge. The other half
is exposing structural barriers in the profession and developing ways
to change them. This half may require the lioness's share of the
work. Remember that men structured the legal profession in an era
when lawyers were predominantly male and the two-career family
was the exception rather than the rule.
The average billable hours and the definition of an acceptable career
commitment solidified when the typical lawyer had a wife, who in
most instances devoted all of her time to raising children and providing
a well-organized home life.- As the Commission found, "lawyers were
breadwinners and professionals with little or no responsibility for
childcare. Numerous witnesses testified that the structure of the profession is still largely based on this, now outmoded model. [These
'
structures and attitudes] pose great problems for women lawyers. "
Thus, although women have made significant progress in entering
positions formerly available only to men, they have been unsuccessful
in forcing those positions to change in ways that truly would accommodate their needs. 9
For too long I and women like me have looked for ways to accommodate our lives to a professional structure developed in a bygone
era.6 I only have to reflect on my own experiences to realize that for
sixteen years I have tried to fit the "mold," but I cannot and no longer
want to try. Six days after the birth of my second child, I was back
at work, yet, I have always prided myself on being a fairly intelligent
person. Women are reluctant to speak of these matters because we

54. See ABA COMM'N, supra note 6, at 13.
55. Id. at 4.
56. Id. at 14.
57. Id. One young woman in my firm, bemoaning her hectic schedule after recently becoming
a mother for the first time, summarized it well: "What I really wish I had is a wife. So does
my husband."
58. Id.
59. See id.
60. Id.
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remember all too clearly that gender differences once served as a
basis for laws that restricted our lives.61
Other commentators in the FloridaLaw Review have chronicled
the struggle of women on the long road to legal rights.6 Three years
ago, Professor Sylvia-A. Law of New York University delivered the
Dunwody Distinguished Lecture in Law here and delighted her audience with an account of the feminist stirrings exhibited, and rejected,
in the correspondence between Abigail and John Adams.6 Their timeless exchange bears repeating. Abigail plied John with her feminine
wiles - pleading, cajoling, and finally threatening:
I long to hear that you have declared an independency and by the way in the new Code of Laws which I suppose
it will be necessary for you to make I desire you would
Remember the Ladies, and be more generous and favourable
to them than your ancestors. Do not put such unlimited
powers into the hands of the Husbands. Remember all Men
would be tyrants if they could. If perticular [sic] care and
attention is not paid to the Ladies we are determined to
foment a Rebelion [sic], and will not hold ourselves bound
by any Laws in which we have no voice, or Representation.
That your Sex are Naturally Tyrannical is a Truth so
thoroughly established as to admit of no dispute, but such
of you as wish to be happy willingly give up the harsh title
of Master for the more tender and endearing one of Friend. r
Unfortunately, but not surprisingly, John was only wryly amused:
As to your extraordinary Code of Laws, I cannot but laugh.
We have been told that our Struggle has loosened the bands
of Government every where ....
But your Letter was the
first Intimation that another Tribe more numerous and powerful than all the rest were grown discontented. This is
rather too coarse a Compliment but you are so saucy, I wont
[sic] blot it out.
Depend upon it, We know better than to repeal our Masculine system ....

61. See infra note 66 and accompanying text.
62. See Law, The Founders on Families, 39 U. FLA. L. REV. 583, 587-88 (1987).
63. Id. at 583.
64. M. FRIEDLAENDER & M. KLINE, THE BOOK OF ABIGAIL AND JOHN: SELECTED
LETTERS OF THE ADAMS FAmILY, 1762-1784, at 121 (1975).
65. Id. at 123.
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Historically, the men in charge of the law continued to do their
best to protect their domain from invasion by women, often in the
guise of "protecting" the more delicate sex. No less than a Supreme
Court Justice, in upholding the state of Illinois' refusal to license Myra
Bradwell to practice law in 1873, explained the societal horrors of
allowing women to enter careers outside the home:
[T]he civil law, as well as nature herself, has always recognized a wide difference in the respective spheres and destinies of man and woman. Man is, or should be, woman's
protector and defender. The natural and proper timidity and
delicacy which belongs to the female sex evidently unfits it
for many of the occupations of civil life. The constitution of
the family organization, which is founded in the divine ordinance ... indicates the domestic sphere as that which properly belongs to the domain and functions of womanhood. The
harmony, not to say identity, of interests, and views which
belong or should belong to the family institution, is repugnant
to the idea of a woman adopting a distinct and independent
career from that of her husband.6
We are, thankfully, beyond that era - or at least beyond the era
when the judiciary freely can advise women lawyers to stay home
with the children. A Chicago judge who recently told a woman lawyer
"ladies should not be lawyers . . . and should be at home raising
families," was officially reprimanded for his remarks. 67 We are making
progress, but our major dilemma is how to survive and succeed in
the legal profession while working to change the outdated structure
into one that is more humane, more professional, and more socially
responsible.6
III.

GOALS FOR THE

1990s

This dilemma facing women lawyers today foreshadows the challenges for the future. What are the goals for the 1990s? The goals
are "more openness, more talking, more forums, more writing, more
thinking, more flexibility, more sensitivity. '' 69 But first we must alter

66. Bradwell v. Illinois, 83 U.S. (16 Wall.) 442, 446 (1873) (Bradley, J., concurring in result)
(upholding the refusal by the State of Illinois to grant Myra Bradwell a license to practice law).
67. In re Arthur J. Cieslik, No. 87-CC-2 (Cook County Cir. Ct., July 30, 1987), cited in
Schafran, Gender Bias in the Courts: Time Is Not the Cure, 22 CREIGHTON L. REV. 413, 415
& n.7 (1989).
68. See Tucker, supra note 53, at 9-12.
69. Kaye, supra note 42, at 16.

https://scholarship.law.ufl.edu/flr/vol42/iss1/9

12

Barnett: Women Practicing Law: Changes in Attitudes, Changes in Platitudes
19901

WOMEN PRACTICING LAW

the structure of institutions so that they realistically reflect the current
cultural norms.70
Family and workplace issues are not exclusively women's issues.71
Many men and women now demand more of parenthood than merely
the best childcare that money can buy. Nor is it the feminist vision
to pursue a male role "while leaving one's children in the care of
low-income women."' 2 Indeed, the childcare challenge is a major business problem. Let me share with you some of the thoughts expressed
by Randolph Thrower, a member of the Commission, a senior partner
in a prominent Atlanta law firm, and formerly a Commissioner of the
Internal Revenue Service. The following are his reflections on his
new-found awareness toward the issues confronting women in the
profession:
Another frightening revelation, of a condition which I had
suspected, but never wanted to admit, is that a practice of
law... is anti-family, and strongly so. We men have often
referred to the law as a jealous mistress, and [even have]
boasted of the demands [that] have left us too little time for
wives, children[,] and a healthy family life. Having nurtured
the concept of a jealous mistress, we now find that we have
created perhaps an even more jealous master of the lives of
women lawyers, a master who is not tolerant of the participation of young women in healthy family relationships. We
[all are] concerned about the growing commercialism of the
practice of law, where professionalism is fading and too many
decisions are dominated by considerations of the "bottom
line." But do we want to sacrifice the families of our young
lawyers to the greedy and unfeeling demand of the "bottom
line"? I think not. Is there any feasible way to avoid this?
I hope so.7
Consistent with Mr. Thrower's thoughts, we are beginning to see
structural changes in the form of flexible work arrangements; part-time
policies; more comprehensive maternity leave programs; and day-care
assistance, at least on an emergency basis.7 4 These issues increasingly

70. Menkel-Meadow, Exploring a Research Agenda of the Feminization of the Legal Profession: Theories of Gender and Social Change, 14 L. & Soc. CHANGE 289, 308 (Spring 1989)

(illustrating how gender differences might help transform the legal profession).
71. Id. at 308-09.
72. Id. at 308.
73. Presentation by Randolph Thrower, ABA Comm'n on Women in the Profession member,
to ABA's House of Delegates (Aug. 1988).
74.

See infra notes 76-79 and accompanying text.
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are identified as "parental" concerns as opposed to "women's" con76
cerns.7 5 Yet much remains to be done.
Law firms, like other businesses, are recognizing the economic
sensibility of entering into part-time or flexible-time work arrangements with their women lawyers who become mothers.- With the
assistance of home-based computers and communications technology,
lawyers who also are parents can stay at home at least part of the
time and still conduct legal research, draft and review documents, and
communicate with their offices and clients. Part-time, flex-time, and
work-at-home arrangements help a firm capitalize on time that would
be completely unavailable if the firm were not so accommodating.
These arrangements afford the woman lawyer the opportunity to stay
in touch with the clients and keep up with the case load while still
fulfilling the demands of motherhood. Moreover, these arrangements
benefit a firm because the firm retains an experienced and promising
lawyer for whom it has invested significant time and money in training
and development. The same arrangements also encourage male
lawyers to take a more active role in their domestic lives, and this
phenomenon chips away at the cultural bias that used to term anything
vaguely domestic as "women's work."
Several progressive law firms also offer emergency childcare at
home for lawyers whose usual caretakers unexpectedly cannot report
to work. 7s Other firms furnish on-site day care centers so that attorneys
can bring their children to work when normal childcare arrangements
fall through.7 9 These firms have learned that the cost of providing
emergency childcare is well worth the benefit of keeping an attorney
on the job.
Not all accommodations for lawyers with children need be as novel
as on-site day care and home-based legal research. The daily functioning of the firm and its treatment of women should flow smoothly once

75. Id.
76. See Wald, supra note 33, at 75.
77. See generally Sit, Flexible Work Times, Tallahassee Democrat, Oct. 1, 1989, at 1B
(concluding that the benefits of allowing mothers to have flexible work schedules as lawyers
far outweigh the risks).
78. Lawson, 7 Employers Join to Provide Child Care at Home in a Crisis, N.Y. Times,
Sept. 7, 1989, at Al, C12. The firms have contracted with licensed home health care agencies
to furnish at-home child care. Among those participating is Skadden, Arps, Slate. Meagher &
Flom, the largest law firm in New York City. Id. at Al.
79. Kerlow, On-Site Day Care: Not Just Fun and Games, LEGAL TIMES, May 15, 1989,
at S2. Several Washington, D.C. firms have established such centers or are actively pursuing
the idea. Id. These firms also note the additional liability insurance requirements. Id. at S5.
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all lawyers realize how much these accommodations benefit the firm.
But to implement a truly accommodating program, in recruiting, training, and promoting, law firms must remove the barriers that traditionally have faced women lawyers.
The work toward raising the numbers and the status of women
lawyers to a level of impartial equality must begin in the nation's law
schools. Lawyers and law firms actively must reach out to campuses
to provide critical financial and intangible support for women law
students. Lawyers and law firms also must make all law students
aware of the pitfalls of active and passive participation in gender bias.
The goals for the 1990s are to establish and fund, at every law
school in the United States, a support organization for women law
students; to provide financial assistance programs for economically
disadvantaged women; to implement programs of part-time study for
single mothers and women who must continue to work while they
study; to provide tutorial assistance for women from educationally
disadvantaged backgrounds; and to provide placement assistance from
law school placement offices and from a network of women faculty
and practitioners. Law schools should make every law student aware
of the availability of these programs for women and the societal
changes sought through these programs. Thus, societal attitudes that
make such programs necessary will be obvious.
Law firm recruiters should be scrupulously aware that genderbased qualifications are iegal. ° Job-related qualifications are the only
information that interviewers legitimately may seek and consider. 81
Interviewers cannot ask a woman about her marital status, plans for
parenthood, or social availabilitys2 (and they are not off the hook if
they preface questions with a conspiratorial "I know I really shouldn't
ask you this, but. . ."). The National Association for Law Placement
(NALP) has prepared a videotape and manual on "Lawful and Effective Interviewing," which every firm should obtain and follow 3
Every law firm should implement written policies on maternity
leave and sexual harassment to heighten awareness of these issues
and concomitantly avoid confusion and ensure equal treatment of those
who use the policies. A recent survey in Atlanta reveals that the

80.

See id.; J. LHAMON, A FAIR SHAKE: LAWFUL AND EFFECTIVE INTERVIEWING 10

(1987) (National Association for Law Placement, Inc. (NALP) publication).
81. Id. See generally Burleigh & Goldberg, supra note 20.
82. See J. LHAMON, supra note 80, at 10.
83. See id. NALP's address is 1666 Connecticut Avenue, Suite 450, Washington, D.C.
20009. The NALP phone number is (202) 667-1666. Telephone interview with staff assistant
(May 21, 1990).
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majority of firms with maternity leave policies permit three months
of leave at full pay and benefits, with no impact on job assignment
or partnership track.' Additional leave usually is available on a caseby-case basis - treated as disability leave if medically necessary or
as a combination of sick leave and vacation time., Most firms, however,
will consider additional leave as affecting partnership track, bonuses,
and compensation.8 Of course, no single policy is appropriate for every
law firm. The goal should be to develop a policy that accommodates
the requirements of childbirth and motherhood. A maternity policy
should not punish women lawyers for immutable biological and cultural
facts.
Although a written sexual harassment policy will not necessarily
eradicate unwelcome sexual advances or eliminate sexually hostile environments, it will heighten awareness of the problem and simultaneously warn would-be offenders of the serious consequences of their
acts. A written sexual harassment policy also would encourage victims
to report offenses. As a practical matter, one that no business should
take lightly, a written sexual harassment policy may mitigate a law
firm's liability for any acts of sexual harassment that its partners or
shareholders commit. ]If you think it is not happening, think again. 7
Aside from overt acts of sexual harassment, women lawyers traditionally have been excluded from many of the social events and
activities that are so important to the "networking," client development, and "rainmaking" that often distinguish law firm leaders. Men-

84.

Renaud, supra note 14, at 2.

85.

Id.

86.

Id. Holland & Knight adopted such a policy earlier this year:
Associate attorneys will be granted a maximum of 12 weeks paid maternity leave,
and such leave will have no adverse effect on the associate attorney's salary level,
date of evaluation or status on the partnership track. Holland & Knight will continue
to pay for the standard benefits during this leave.
Should an associate so request, the firm will allow an associate the ability to
extend the maternity leave up to a total leave of 24 weeks. The extended leave
period (after the first 12 weeks) will be unpaid but will have no effect on salary
level or date of evaluation. Any possible effect on partnership track resulting from
extended leave will be considered on a case-by-case basis. The issue will be whether
the combined effect of paid leave periods and one or more extended leave periods
has adversely affected the associate attorney's professional development so that
the criteria for initial admission as a partner have not been achieved.
Holland & Knight, Internal Office Memorandum (Sept. 7, 1989) (copy on file at the Florida
Law Review).
87. See Burleigh & Goldberg, supra note 20, at 46.
88. ABA COMM'N, supra note 6, at 4, 12.
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only social clubs and civic organizations long have inhibited the full
integration of women lawyers. 9 We cannot yet say that these subtly
sexist institutions are things of the past, but happily, they appear to
be headed for extinction.9
The Supreme Court recently dealt them a potentially fatal blow
by refusing to hear the case of Burning Tree Club v. Maryland.91 For
decades Burning Tree Club has been the golf and social club of choice
for high-ranking male politicians who were 'tired of waiting for females
playing ahead of them at the Chevy Chase Country Club." Under a
1965 Maryland law, the state assessed the club's property for tax
purposes as undeveloped land so long as the land was maintained as
open space . 9 Although Maryland later enacted legislation prohibiting
discriminatory practices, the same legislation created an exemption
that applied only to Burning Tree Club.9 The Maryland legislature
eliminated the exemption in 1986, and the club sued to escape the
new legislation. 95 The Maryland appeals court, in no uncertain terms,
6
told Burning Tree to admit women or lose its significant tax break.
I would be remiss in my discussion of the advancement of women
in law firms if I did not mention Elizabeth Hishon's suit against King
& Spalding.7 King & Spalding passed over Ms. Hishon for partnership
twice. She then filed an EEOC complaint, and her employment

89. Id.
90. Holland & Knight's policy as to discriminatory clubs is as follows:
1. Holland & Knight will not hold any firm functions at private clubs that have
discriminatory membership policies which exclude persons from membership based
on race, sex, religion or national origin.
2. Holland & Knight will not reimburse any lawyer for any expenses incurred at
such private clubs.
3. Holland & Knight will ask those lawyers who are members of such private
clubs to communicate the Firm's policy and to continue to work to reform the
private clubs' discriminatory membership policies.
Holland & Knight, Internal Office Memorandum (Dec. 22, 1988) (effective Jan. 30, 1989) (copy
on file at the FloridaLaw Review).
91. 110 S. Ct. 66 (1989).
92. Epstein, Burning Question: Let Women Joinor Give Up Tax Break, Tallahassee Democrat, Oct. 3, 1989, at IA, 4A.
93. Maryland v. Burning Tree Club, Inc., 315 Md. 254, 259, 554 A.2d 366, 369, cert. denied,
110 S. Ct. 66 (1989).
94. Id. at 259-60, 554 A.2d at 369.
95. Id. at 261, 554 A.2d at 370.
96. Id. at 300, 554 A.2d at 389.
97. Hishon v. King & Spalding, 467 U.S. 69 (1984); see also Burleigh & Goldberg, supra
note 20, at 46.
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promptly was terminated.9 Ms. Hishon then filed a Title VII 9 complaint against her former employer, but both the district court and
the Eleventh Circuit concluded that Title VII did not apply to a
partnership's selection of partners. The United States Supreme Court
disagreed in Hishon v. King & Spalding.1° The Court held that a law
partnership is not exempt from the requirements of Title VII; lawyers
are prohibited from unlawful discrimination as to the "terms, conditions, or privileges of employment" and cannot refuse to offer partnership to any lawyer on the basis of "race, color, religion, sex, or national
0
origin." '
Although the Hishon decision permitted Ms. Hishon to state a
claim under Title VII, no subsequent proceedings have been reported
to furnish the details of King & Spalding's allegedly discriminatory
considerations. However, another Supreme Court decision, handed
down less than a year ago, does offer more detailed guidance. In Price
Waterhouse v. Hopkins,10 2 an accountant, Ms. Hopkins, sued her
former firm when the firm refused to make her a partner. Ms. Hopkins
had been a senior manager respected for her expertise and her "rainmaking" ability.'°3 But when the time came to consider her for partnership, her evaluators - almost exclusively men - criticized her aggressive personality, labeling it inappropriate for a "'lady." ' 104 One male
evaluator advised her to "'walk more femininely, talk more femininely,
dress more femininely, wear make-up, have her hair styled, and wear
jewelry. '"1 °5 One scarcely can imagine a more flagrantly offensive bit
of advice.
In Hopkins the United States Supreme Court narrowly held that
an employer must demonstrate by a preponderance of the evidence

98.
99.

Hishon, 467 U.S. at 72.
The pertinent portion of the statute is as follows:
(a) It shall be an unlawful employment practice for an employer (1) to fail or refuse to hire or to discharge any individual, or otherwise to
discriminateagainst any individual with respect to his compensation, terms, conditions, or privileges of employment, because of such individual's race, color,
religion, sex, or national origin.
Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e 2(a)(1) (1982) (emphasis added).
100. Hishon, 467 U.S. at 78-79.
101. See 42 U.S.C. § 2000e-2(a)(1) (1982).
102. 109 S. Ct. 1775 (1989).
103. Id. at 1782 (Brennan, J., plurality opinion).
104. Id. (Brennan, J., plurality opinion).
105. Id. (Brennan, J., plurality opinion) (quoting Hopkins v. Price Waterhouse, 618 F.
Supp. 1109, 1117 (D.D.C. 1985). affd in part, rev'd in part, 825 F.2d 458 (D.C. Cir. 1987),
rev'd, 109 S. Ct. 1775 (1989)).
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that its decision regarding a woman's employment would have been
the same even without gender considerations. 10 But for our purposes,
the practical lesson is this: a firm cannot hide inappropriate genderbased considerations behind legitimate factors. The firm must be prepared to prove that the legitimate considerations by themselves would
have produced the allegedly discriminatory employment decision.
The Hopkins case does not mean that henceforth gender will play
no part in women's advancement in law firms. Ample opportunity still
exists for lawyers with dangerous hidden motives to strictly scrutinize
women lawyers so that law firms can stockpile an arsenal of "other
reasons." I have no solution for this dilemma, except to continue to
work toward complete eradication of both covert and overt gender
discrimination in the profession. Women lawyers must continue to
work to create goodwill within the legal profession and among the
other business and professional communities that form an integral part
of the practice of law. The significant progress in recent years signals
cultural growth that one day will culminate in the elimination of gender
barriers. The day may not be soon in coming, but one day, it will
arrive.
IV.

CONCLUSION

Many questions remain unanswered for the 1990s: Will larger numbers of women become partners, enter firm management, and establish
themselves as "rainmakers"? Will their pay be commensurate with
their work? Will the next decade see more women who honestly can
be characterized as leaders of the profession? In short, will women
have real impact in and on the profession? I predict a "Yes" answer
to each question.
As we look at women's impact on the profession, we cannot help
but, as the Commission stated, "examine the direction of the profession
itself and ask whether that direction is in the best interest of anyone."' We all read about high-pressure and big-city practices in which
the "bottom-line" billable hour orientation is the overriding concern. 0
Twenty-one hundred, twenty-two hundred, and twenty-five hundred
billable hours per year are not uncommon.'0 9 As the Commission noted,

106. Id. at 1790 (Brennan, J., plurality opinion). Justices White and O'Connor concurred
in the judgment. See id. at 1795 (White, J., concurring in the judgment); id. at 1796 (O'Connor,
J., concurring in the judgment).
107. ABA COMM'N, supra note 6, at 16.
108. Id.
109. Id.; see Rehnquist, The State of the Legal Profession, N.Y. ST. B.J., Oct. 1987, at
18, 20. By way of contrast, associates at Holland & Knight produced an average of 1801 billable
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"How can any lawyer, male or female, combine such professional demands with outside relationships, children, and personal satisfaction?
...
. Perhaps the greatest contribution women have made to the
legal profession is to make the profession look at its structure and
ask whether it is satisfied with the direction it is moving." 11
Changes in platitudes? Yes. Changes in attitudes? I predict less
subtle and hidden bias as the profession recognizes the gender-bias
problem and acts to correct it. As Wald stated, "Women are at a
watershed in the profession."111 We must find a way to "humanize"
the institution for ourselves and for our male colleagues. We also must
extend our successes to those less fortunate than ourselves.112 We are
only beginning to plow truly new terrain. Women will come of age in
the 1990s, and the legal profession - and therefore society - will be
stronger for it. We have nothing to fear from these changes. They
constitute the next step forward on the path to the sunrise, and the
sun is rising over a new heaven and a new earth.

hours in 1989 - roughly 40 hours a week. NALP Law Firm Questionnaire, 1990-91 Academic
Year (on file at the Placement Office, University of Florida College of Law; and at the Florida
Law Review).
110. ABA COMM'N, supra note 6, at 16.
111. Wald, supra note 38, at 75.
112. Tucker, supra note 53, at 12.
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